.’y B5#p1/2008 16:25 7756871621 DIR LEGAL PAGE 82/22

a

e

[—]

mNNNNNl—'D—'F—'I—'H!—'HD—'PU—-
= W B = O W o N o W N~ O

26

28

LT=TH - - T R - T B T I

NZVADA OCCUPATIONAL SAFETY AND HEALTH

REVIEW BOARD

CHEIZF ATUINISIRATIVE OFFICER Docket No. LV 02-1285
{F TEE IIIZ.FATIONAL SAFETY AND

HEALT = IVTOXCEMENT SECTION,

DIWISZIY SF ZXDUSTRIAL RELATIONS
£F THEZ TEZARTMENT OF BUSINESS AND “ L E
INDTUSTEY

Complainant,

DEC 10 2002
- I

CENTURY STEEI, INC., 0O S H REVIEW BOARD

Respondent. %——-

/
DECISI QN

Tnis Tatter having come before the NEVADA OCCUPATIONAL SAFETY
AND HIATTH REVIEW BOARD at a hearing commenced on the 13" day of

in furtherance of notice duly provided according to

Y]

Novemzsazr 220
iaw, M5, =IZ KIRKMAN, ESQ., appearing on behalf of the Chief
Administrative Officer of the Occupational Safety and Health
Enforcezezt Section, Division of Induatrial Relations (OSHES), and
MR. I. MIZERTL McGROARTY, ESQ. appearing on behalf of respondent,
CENTURY STEEL, INC,.,; the NEVADA OCCUPATIONAL SAFETY AND HEALTH
REVIEW 22ARD Zinds as follows:

Jirxzsiiczion in this matter has been conferred in accordance
with legvzis Ravised Statute 618.315.

-,

Z=3 comp.aint filed by the OSHES sets forth allegations of

- me m m e oy -y
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Cization 1, Item 1(a) charges a “serious” violation of 2% CFR
1925.76<C .a) (1) . The complainant alleges that the respondent
emplover failed to ensure use of proper fall protection system(s) b:i-
its evployees in three specific areas of a steel erection
construction site. At an area designated "K* on the south side of
a descrited building construction site, an employee working without
a fa !l protection system or alternate rﬁeans of protection, as
requiraZ2 by the subject standard, fel: approximately 90 {fee:
resi.zing iﬁ fatal injury. At an area designated aa *“K” on the
nor:za side of a described building construction site, an employee
wags observed walking on the top of an I-beam atructure ac
approxizately 59 feet above ground level and while under the direcc
supervision of a foreman employee of respondent, without a fall
protecticn system or alternate means of protection, as required by
the refsrenced standard. At an area designated as "“F" on =&
descritel building construction site, an employee was observec

exiting an aerial lift onto the top of an I-beam structure at

approxiTacely S9 feet above the ground level, without the reguirecd

fall prczection system or an alternate means of protection, as
regu.red Dy the referenced standard. The violative conduct was
classifisd as “willful” and a penalty sroposed in the amount of
§5€,000.2¢C.

Cization 1, Item 1(b) charges a “wiilful” violation of 29 CFk
1925.753 k) (1). The complainant alleges that the respondent
empicyer Zailed to ensure that emplovees were both provided and
utillzel a proscribed fall protection svszam or acceptable alternate
means oI trotection, as required by the reerenced standard. At an

arez Zssicmated as “K’ on a descriked nuilding construction site,

O3~
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1; empicvess were working on steel I-beams without a fall protectiox
2; svstaT oY alternate wmeans of protection in compliance with the ;
3! referemce3 standard. Specifically OSHES alleged that static lines :
4! wers prav:idei only on some beams and therefore did not permit
Sg emplovess o utilize reguired fall protection while working more
6% than <ws s:zories or 30 feet above a lower level. OSHES further
7; allegzaes trhat exployees designated as “connectors” wexe working
8;; witazuit the proscribed fall protection system or acceptable
9?; alcernzzive means of protection in the same area where an employee
10!; had Lee= fazally injured the previous day, thereby exposing the
ll'. subizzz aTplovees to a fall hazard of approximately 90 feet ir
1212 heizhz. The viclation was classified as “serious” due to the height
13 ! of a voctanzial fail and the reasonable possibility of serious injury
14 ; or daach

} 15 ; Zizazion 2, Item 1 charges a “serious” violation of 29 CFEk
16 . 1828.73a e 12).1ii) The complainant alleges that the employer
l7=§ fa:“ai 2 2ansure a proper fall protection system was utilized,
18’5 spec.iicslly cn a third floor of a described building construction

19 site at an area Jdesignated as section “E”. An employee was observed
cexiorting 2 work task generally described as *bolt-up” while not

utilizing c2e proscribed fall protection system or an alternative

22 : mweans = gratection, as required by the standard, thereby exposing
tre exzlcyes to a fall hazard of approximately 27 feet in height.

* o
t el — ]

re wiclaticn was classified as seriocus due to the height of a

25 i potenmz:izl fall and the possibility of serious injury or death. The

26;' Pena’cy was provosed in the amount of $4,000.00.
27 <zzazizn 2, Item 2 charges a “serious” violation of 29 CFR
Pt 28  132f.7fL = . Tre cowplainant alleges that the employer failed to
-%=

o 0214
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ensure ckaz employees were properly trained in the hazards of fall
proteczion; specifically that at the Mandalay Bay Convention Centex
work size project, employees were observed working on steel I-beams
withous che proscribed fall protection or any acceptable alternative
means =% protection as required by the referenced standard. OSZ=Zs
further a_leged that employees were working at a height oI
approximately 90 feet. The violation was classified as “gerioug”
due to =ze heighc of a potential fall and the reasonable possibilizy
of serizsus injury or death.

J5==3 alleced that commencing February 19, 2002, it conducteac
inveszization and inspection of a wbrk gsite in Las Vegas, Nevada,
descrizei as the Mandalay Bay Convention Center Project. OSEZS
safety and health representative (SHR} Randy Schlecht investigatec
an accident a: the project site after being notified of an employee
fatalizy. Mr. Schlecht testified that he arrived at the work si:te
and me: with the foreman of respondernt, Mr. Jerry Siciliano. Th
SHR tes:ified tha: prior to actually ccmmencing the investigation of
the Zazali:tv he observed an employee walking on a I-beam withcuc
fall prozasztion. Mr. Schlecht noted ar individual, later identifisc
as respsndent's superviscr Mr. Frank Perreria, gesturing anc
“yelling” Zor the subject employee tc ‘“belt off”. Mr. Schlechc
testif:23 e continued his investigation and focused on the fatalizy
earlier irn the day wherein employee Paul Graham fell to his dea:h
fror a height of approximately 90 feez. SHR Schlecht determired
thaz amxcvee Graham was wearing a harness and lanyard when observed
ol the ground aftey the fall, Mr. 8zhlezht testified that foreman
Sicilizng zivised Zim there was 1o safet” cable on the end of the -

beax wharsz Mr. Zraham was working tc allzow kim o “tie off” wnizh

"ne 021{
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o2 harness/lanyard ineffective to prevent his fall. Mr.
Schlech: zcontinued his testimony and stated that foreman S8icilianc
the szfs: cabie “as told~”. SHR Schlecht stated that he issued
Cizatien I, Items 1(a) and 1(b) based upon his investigation of the

- s ma e

fazte iovolving the fatal fall of employee Graham without use of a
regiired Zall arrest system, as well as his observation of employees
walkinz i an I-beam without proper fall protection, together with
the —naczizz and non-reactive positions of the supervisory personnel

towar: tha vislative conditions at the work site. Mr. Schlech:

cdue =: tih= height of the work performed by respondent’s employees
and tZ2 nizz probability of serious injury or death should a fal>
ccour,

—urinz continued examination and cross-examination, SH=R
choesht t23tified in support of his basis for issuing the subjec:
viclaz:izns raferenced in Citation 1, Items 1i(a) and 1(b) and foxr
wInZ chem as “willful.” Mr. Schlecht testified that his
parcticuls>r attention was directed to the conduct and atatements of
supsrviscrs Sicliiano, Perreria, Cole and Hunt. He testified
Sepervisirs Sicliiano and Perreria permitted, through inaction, ar
emplsyesz sZenzified as Mr. Vian {sp?) to walk on an I-beam without
fall prctecstion on the very day that the fatality occurred. Mr.

Schlecht interpreted the actions of Mr. Perreria gesturing and

snouting 2t an employee to “belt off” as forewarning the employee ar

C8XX imsgactsr was onsite; rather than Mr. Perreria conducting

agrmal sugerviscry work assuring that the referenced employee was

wtilizins frsger fall protection. Mr. Schlecht testified he
-5~
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conzivded an indifferent attitude for fall arrest safety on the part
of rescondent through its supervisory personnel.
Mr. Schlecht testified that he and SHR Ms. Debby Austin, a

saZecy supervisor, observed two other employees of respondent, latex

fa’l srctection while continuing their insgection in the presence of
emp.lysr supervigory personnel Messrs. Ccle and Hunt. Mr. Schlecht
testilied that he and SHKR Austin observed the employees wearing
harnesses and lanyards in the vicinity ¢< a safety cable for tie off
prczessicen, but neither were utilizing treir equipment to actually
secure crenselves as required by the standard. SHR Schlecht
determined the employees were unprocected while working; and
partizuliarly noted the condition as occurring in the presence of
stpervisors Cole and Hunt. Mr. Schlecht scated the supervisors took
ne gromzt action to correct the violative conditions and exposure t¢
hazari. SHR Schlecht testified that he and SHR Austin questioned
the surervisors to determine whether th ¥ were going to do anythinc
accut txhe violative conditions. Mr. Schlecht stated that only after
the Jemanding inquiry did the superviscrs call the employees down
from che exposed area. Mr. Schlecht tesz:fied he saw no evidence of

-

dis:;;li; <o the two employees observed ty he and SHR Austin in the
Dresence ol Messrs. Cole and Hunt in violation of the fall arrest
gtandard in any of the files furnished £y the respondent employer.

Mz. Schlecht testified that rescondent employees were
gernerz’’ly . . . moving around. . .* rhe work areas at heights of 27
o> #7 Z=e:t without use of tie offs o saZety cable or other fall
rastrains swvstems.

sel for the cemplainant vresga--sd further evidence and

0217
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tes=imon Srom 8ER Schlecht in support of the vioclations charged i=
izg=ia= 2, -—tem 1 and Item 2, referencing respectively 29 CFx
1925.754 2 (2! (ii) and 29 CFR 1926.761(b). Both violations were
classis-s3 as “gerious.* Mr. Schlecht testified that the day aftex

the fa=z--=+ he inspected the third floor work area of the subject

. - ¥
-

- - -

comg=r:-zizn work site and determined the employer failed to ensure
prescoxzizeid Zall protection systems or acceptable alternative means
of mro=as=isnm were being utilized in accordance with the referencsc
stamiari. =Shozcgraphic exhibits together with the SHR worksheets
ware w-crsduceid into evidence without objection. Mr. Schlecat
teg=:Z-23 ==e records furnished by the employer, together with his
sbge—ra-=sns atz the work site and responses to investigatory
guest-:zns. provided him with sufficient basis to cite the employer

fcr ==z ssricus violations set out in Citation 2, Items 1 and 2 as
s~ =rogs-examination, Mr. Schlecht testified there was nc
gquess:cn &8 =0 the violative conditiona found and subject of
Ciz=s=.2n -. —tems 1(a) and 1(b). He classified the vieclation as
wiZ> 3=l 3u:2 o -ne repeated violative conditions after the fatality
=3 =eczuss o the responses, attitude, and observations of the
vrer-.2zxr- personnel in failing to ensure and enforce compliance
wizx ==s fzll arrest standards. Mr. Schlecht testified as to his
pinzon 22 the difference between "bolt-up” work and “connecting”

werk in Surtherance of questions of respondent’s counsel refeérencing

izazoom 2, Ztem 1
sazrzal further directed cross-examination to Mr. Schlecht'’s
diresz tastimzny rezarding his observation of employee Boggs, who

was sZszxqed axizing an aexial 1ift to the top of an I-beam at

.8
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aprroxizately 39 feet above ground levei without a proper proscrited

fall crccecticn system or alternative means of protection. S

chieczk> tes-ified he observed an employee identified as Mr. Bezss
exitinz a= aerial lift without tie off means for his harnmess anc ==
o-her a.carrative means of prozection. Mr. Schlecht testified trna:
Mr. Zoggs was terminated but rehired aiter only a “few days” off sz
job size. SER Schlecht decermined tne rehire of Mr. Boggs af-er
only a “few days” cf termination coafirmed his finding of :=hz
emp.sver’s disregard for enforcement of the fall arxest standgaxi
safetyv reguirements. Mr. Schlecht testified that he observed Xr.
Bocys to e axposed to a fall of approximately 59 feet. He furcher
teszified chat when supervisor Hunt observed the violative conditicz
he cerminated Mr. Boggs. Mr. Schlecht questioned the attitude cI2

enZzrcement of the standards on the part of the émployer as furthex
supzsr:s of the willful violaction classification because of =iz
obserration of Mr. Bocgs back cn the work site “three days after this
inspecticn and apoprcximately two days after the (fatal fa-:

acclient. . .*

Ccunsel for the complainant pressncted additional evidence zanz
testixeny Zrom SHER Ms. Debby Austin. Ms. Austin testified .=
suppsrt ¢ the testimony of Mr. Schlech: regarding her observatiz:ns
of erplicyees Fermaine and Valling working without fall protection i
the c¢ressnce oI supervisors Cole and Hunt. She confirmed tis
attizude on the part of Messrs. Cole and Hunt to be in disregard =i
enicrzement of the fall arrest standards noting particulafly the=

enicrsament actlien occurring conly after an insistent reminder by ths

Raspondent presenced evidence and witness testimony.

29
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¥Mr. Jarrv Siciliano, the foreman of respondent, testified tha-
emrioves 3rzhan who fell to his death was in the wrong area of ths
worx pLace and where he was not authorized to be working due t=
therz zeinz nc means for attachment of his harness or lanyard to =z

steel zzZles Zor “tie off”. He testified that the employee was nc:

rd izt salely equipment must be worn by all employees, excep:
these werkiznzg under 30 feet, within his understanding an:z

interzsrszzzizsn of the mandates of the standard. Mr. Siciliano als:z

test:Iiel ct=za: he prefers utilization of what is described as
“ghoxer” szlfecy attachment device as he dislikes the steel cabls

mezns Ior tie off because of a potential for greater hazard if it is
xigxai or Turped by a co-worker. He further testified that he
underszands part “RY of the standard to mean no tie off is requires

under 31 Is2t put only that one must carry a means for tie off iZ

accve six fea2z. He testified that it was the decision of employes
Granam o wtilize a choker and to have one with him on the day oZf
e =zoidsnz, that all safety equipment is furnished by the
erg-oyer, and there was no negative attitude on the part of the

responisnt enployer regarding safety and enforcement of the faldl
Mr. ficiliano testified on cross-examination and questiomned
What was dsscribed as depicted in some of the photographic evidence.

Sgezilizzlly, Mr. Siciliano testified that employee Germaine was

.We2xinz sullizient f£all protection in the photographic exhibiz

- 0220
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& was working under 3¢ Zfeet In height. He testified thaz

ne verscmally 3I8 not care for the use 0% steel cable for tie oIZ

an3 prelferved utilization cof chcker systems when appropriate. He

-g3=:i =23 <h=a: 100% tie off weans conly over ‘“open holes” oz
de=gxi-m=z vpon che werking neights thai may vary on the job site,

e i Y
- - 3

M. @---"ia=o ces=:fied zhac he firei two employees over the lasc

s

2

qi=a =cnz=mg Sor failing to tile off which he asserted demonstrated

tra az-=i-ude of the explcver to exnizorce the subject safez

= R

reszirsnanc

smdens presenced addizioral testimonial evidence from Mx.
§=czz Jharacte, the saety director o respondent. Mr. Charet:te
res-:figi ==ar he was hired in March of 2002, after the fata_
acoiferns and sommencement of the inspezcion leading to the citation

sucfacz 3£ the complaint and hearing. Ee explained that employee
Begss was rehired only after he was retrained, and that his
ter—i-zs=ion rericd existed for elght or nine days rather than the
twe or <hrves days as tes:tified by Mr. Schlecht. He furthsr
tesz:3:.=3 ~=ere was no choice put to rehire Mr. Boggs due to a unicrh
reguireTexn:.

v &

sisisismal teecimenial evidence was presented by respondent
nroush Mz, Frank Perreria. Mr. Perreria testified that he is 2
ferama-~ of resporndent and the one subiect of Mr. Schlecht’s

Tiony Woo was obgerved on the job gasturing and yelling to an

erzloves o “relt up.” My, Perreria explained his activity was ncc
ag fascrited Dy Mr. Schlech: irn reacticn o an OSHA inspector keirng
2= sits zm3 thus contrary to enforcement of standards. Mr. Perreri:
zasz-f:af chat 102% tie 2ff was indeel the topic of the meeting c=n

tne 323y o cha azzidfenz; but ne Lntertratai same to mean 100% tis

“lle _ 0221
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ofI only iZ wcrking above 30 feet.

Further testimonial evidence was presented through witness Mr.
Russe’.l Zcgzs. Mr. Boggs testified that he was indeed the employee
whe was zaxminated as described by SHR Schlecht for failure tc
utilize zis safety equipment. Mr. Boggs stated he was rehired after
eighit =2 tex days because his union was able to re-offer his
erplovTtans to the respondent. He testified that the employer had a
“thres striXes and your out” policy for termination, and was rehired
becausa 22 2ad only one strike for faijlure to use his safe:cy
equipnenc.

Mr. Geordon Young testified on behalf of the respondent. Mr.
Yourg stated that he is the structural division manager for
resgenigns.  He testified that there were many chokers on the job
site Telcre Mr. Graham died; and that the company does not have an
atzizudes zontrary to safety. Mr. Young testified that in his

TLmion the only reason some people were observed not utilizing tie
0fZ == comply with the safety standards on the day after the
accifent was due to simple neglect on the part of some people ard
net anytning o be attributed to the respondent employer.

Complainant presented the rebuttal testimony of SHR Austin to
c.arify confusion as to interpretation of subpart "“R* of the
reievant s:tandard cited. she testified that the subpart was in
effecc on January 18, 2002, prior to the time of the accident. She
furtier stated that every employer is required to follow the

ax3d $he interprets the standard to require compliance at 15
fee: sexposure to a fall hazard unless working as a connector or
deciinz exzsts telow; and at 30 feet or more all employees muat ks

tied oI, Ms. Austin testified that there was no choker found on

-1l- 0pon
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the b¢dy o the deceased employee nor to zer knowledge collected az

the size v the coroner.

3 Tlesing argument the complairan: argued that the case
presencted undisputed violations of the standards in both Citations
1 amd 2Z. Counsel asserted that the willful violations
clagsificaticn referenced in Citation 1, Items 1(a) and 1(b) wers
based vpen the SHR and witness testimony, Nevada Revised Statucs
€16.63% and Zactual appiicability of the standards. Counsel arguecd
that deszice the employee fatality due co a lack of appropriate fall
protezzicm, ocher employees were observed on the day of the
irsgectizn and a day later in violation of the same fall protectio=n
starcards. Counsel argued that while the SHRs were touring the
broperty and cenducting their investigation with two managemen:z
erzicveas, Cocle and Hunt, the latter had to be persuaded to take
acs_cn despite the violations observed by SHR Schlecht, SHR Austin,
nd Massrs. Ccle ard Hunt. Counsel further asserted that Mr.
Perrsrla’s ges:ture and shout as chserved by SHR Schlecht on the day
of the initial :inspection was a furcher demonstration that the
SUrerv.scry emp.oyee knew its employee {s! were not properly tied of:=
and was reacting to the presence of the irspector. Counsel argued
that ke +wiclative conduct testified to by SHR Schlecht and SER
Ausiin coourring in. the presence of or under the control of the
supervisory employees is imputed to the employer under applicable
getera. ccoupational safety and health law., Counsel arqgued that the
case “aw Ior finding willful violations d:d not require malicious
inzent zut only a plain indiffererce :o safety. Counsel further
assertel and sTrphasized that NRS €18.43% celines a willful violaticn

S Te :tne wiere an employer willfullv or repeatedly violates ary

AT 0223
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rezuiraTants =f the chapter,

Respondent pregented closing argument challenging the willf:

classiZizations in Citation 1. Counsel argued that while the
viclat:icns might be considered serious, there was no element of

inzant 2 che part of the employer to support a willf:
classzZzzazzon.  He argued that deceased employee Graham was doing
§cTeInins e was not supposed to do and in an inappropriaze
wnautiorizel area.  He argued that if Mr. Graham had been on thre
Corract Zean e might have fallen only 27 feet. Counsel as;erted
there was nc evidence of wiliful conduct:or plain indifference to
safaty v the employer. Counsel further argued there was o
wifsnste T support a serious violation for failure to train
eTsicveas, and therefore no violation of Citation 2, Item 2.
Counssl Iuesticred the definition and proof of the employee work
Tass as "Izli-up” or “connecting” and argued there was insufficierc
evriencs t: as:zblish a violation of Citation 2, Item 1. Counsel
Snz.lzded that there was no evidence to support a willful violatior,
That the wislations and penalty proposed be reduced to serious as to
Cizazion I, and dismissed in Citation 2, Item 2, be dismissed.
e zzari reviewed the factg, and evidence, and weighed the
testimony zrovided by the witnesses of complainant and respondent.
“he Lcoard Iinde a preponderance of evidence to find violations of
=%3lizm I, Izems 1l(a) and 1(b).

£23.788(1) provides:
= all proceedings commenced by the filing of

~siice of contest, the burden of proof
g€sz3 with the Administrator.

g Wi

Zacts forming the basis of a complaint
Ze proved by a preponderance of the

2anse.  See A:m:z_ﬁam_c_o_ 1 OSHC
£, 1373-13732 0SED € 16,958 (1973).

T

s=3- 0229
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To establish a prima facie case, the
Secretary (Chief Administrative Officer) must
prove 1) the cited standard applies; 2) the
requirements of the standard were not met; 3)
employees were exposed to or had access to
the vioclative condition; 4) the employer knew
or, through the exercise of reasonable
diligence could have known of the violative
condition; s) there is pubstantial
probability that death or serious physical
harm could result from the violative
condition {(in a “serious” violation case).

Sea §g§h§glifg;pg;g;;gg, 2 OSHC 1336, 1974-
1975 OQOSHD 18,908 (1974); D,A. Collins
ggn. g% ngg::gn S:Qzé !ngll V. SEQIQ;QELQLM:
117 7.3d 691 (2™ Cir. 1957). (Emphasis added)

The Loard further finds, that the classification of tze
violations as willful and assessment of penalty referenced .-
Citatlon I, Items 1(a) and 1(b) are well supported by the facts,
eviderce, testimony, and applicable occupational safety and heal:zh

law.
NRS §18.635 Willful or rereated violations.

Ary employer who willfully or repeatedly
violaces any requirement of this chapter, any
standard, rule, regulation or order
cromulgated or prescribed pursuant to this
chapter, may be assessed an administrative
fine of not more than 570,000 for each
viclacion, but not less than $5,000 for each
wiZllZul violation.

To establish that a violation was willful,
the Secretary bears the burden of proving
that the violation was committed with either
an intentional disregard for the requirements
of the Act or with plain indifference to
employee safety. [Williams Enterp., 13 BNA
OSEC 1249, 1256-57, 1986-87 CCH OSHD §27,893,
2. 36,589 (No. 85-355, 1987). There must be
evidence that an employer knew of an
agpiicable standard or provision prohibiting
the conduct or conditicn and consciously
disregarded the starndard. Hern Iron
358, 16 BNA OSHC 1208, 1213, 1393 CCH OSHD
3C,3¢5, p. 41,256 {No. 85-133, 1993}, A
viciation is not wiilful i cke employer had
a good faith belief that it was not in
wiclation. The tes: of gozs faith for these

o 0225
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Turposes is an objective one - whether the
encioyer’s belief concerning the
intarpretation of a rule was reasonable under
~he circumstances. Qeneral Motors Electro-
Yazive Div,, 14 BNA OSHC 2064, 2068, 1991-93
CCH OSHD $29,240, p. 39,168 (No. B82-630,

1831) .

S v

Song, 16 BNA OSHC 1554, 1958 (199%4).
9:ilirg : Lf] in . 2000

25D €32,121 at p. 48,343.

“he <¢bserved repeated conduct of respondent employees,

suzerviscrs Huac and Cole, after a recent fall hazard fatality, the

testimony of supervisors Siciliano and Perreria, the latter who both

stated cthalr dislike for aspects of the fall hazard safety
staniarxis, taken together demonstrate a plain indifference to

emzlcyes safety through compliance with the subject fall arrest

stanisxis. The testimonial evidence of Mesars. Siciliano and
Perrsr.a, =zzgether with the testimonial obaer#ations of S8SHRs
Schlschz and Austin regarding the actions of Messrs. Cole and Hunt,
courisel with the termination and rehiring procedures involving Mr.

Begzs, Jsmcnatrate an intentional disregard for compliance with the

fall arres: standards under occupational safety and health law. The
vielationa were properly classified as willful. There wasg competent
testizsnzal evidence to support that the violationa were committed

wizL 2 knowing or voluntary disregard for the occupational safety
ard szl asss requirements, and demonstrate clearly a plain
indifference to employee safety. See Williams Enter. Inc., 13 BNA
OSHZ 1z4%, 1235 (No. 85-355, 1987).

Thera was nc evidence of a good faith belief by the employer
I w2s 2t in violation of the standards. To the contrary,

csing employees testified in a demeanor, attitude or

-15- 0226
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1 directlv 2f the violative conduct and their various dislikes of tha
2 fall arrest standards. This knowledge, attitude and lack of good
3] faitk is imputed to the employer.
4 "A supervisor’s knowledge of deviations . .
is properly imputed to the respondent
5 (employer) .” (Emphasis added.) Division of
_ ional H
6 Gvogum, 105 Nev. 371, 775 P.24 701 (1589)
7 It is well settled that the knowledge, actual
b or constructive, of an emplioyer’s supervigory
8 personnel will be imputed to the employer,
i unless the employer establishes substantial
9 grounds for not doing so. QIE%%.QQEE&: 14
[ ENA OSHC 2134, 1991-93 CCH OSHD Y29,254 (No,
10 ; 85-531 1891). The Commission held that once
i there is a prima facie showing of employer
11 | knowledge through a supervisory employee, the
! employer can rebut that showing by
12 establishing that the failure of the
i supervisory employee to follow proper
13 procedures was unpreventable. In particular,
i the employer must establish that it had
14I relevant work rules that it adequately
) ! communicated and effectively enforced.
lS.i C [e) vg Co , 15 BNA OSHC
: 1317, 1991-93 CCH OSHD 929,500 (No. 86-531,
16; 1891).
17ii Tre noard finds the conduct and/or attitude demonstrated by
18;? Suparviscry employees Hunt, Cole, Siciliano and Perreria imputed by |
i
19 law t¢ the employer fail to support an unpreventable employee
20| miscozducs defense.
21 ¢ In order to establish an unpreventable
| employee misconduct defense, the employer
22 % must establish that it had: established work
j rules designed to prevent the violation;
23 ¢ adequately communicated those work rules to
: its employees (including supervisora); taken
24; reasonable steps to discover violations of
| chose work rules; and effectively enforced
255 those work rules when they were violated.
§ 1 te Electri ag poration, 17
26: 3NA OSEC 11129, 1195 CCH 0s=D 930,745 (51-
- i 2897, 1995).
28 ZZe tcard finds there was compeszen: testimonial and pictorial

e 0227
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evidenze co demonstrate that the respondent had a heightened
awareness af the violative conduct of its employees with regard to
fal> 2azard safety. The testimony established that on the very day
of a fz-a> accident involving a fall hazard, an employee was
obger-23 ==d photographed by an SHR walking on an I-beam in cleax

violazizn of the standard. The testimony of respondent’s witnesses

was thac afrer the accident a meeting was conducted emphasizing !

safery rezvirements. However the competent testimony and evidencs
escab>igtes that employees were again violating the same fall hazard

stardari cwo days after the fatal accident and in the presence oI

twe supervisors., See Brock v. Morello Bros. Constr., 809 F.2d 161,

164 (2% Iir. 1987). Also Pentecost Contrac. Corp,, 17 BNA OSHC
1953, %33, 1995-97 CCH OSHD 31,289, P. 43,965 (No. 92-3788, 1997),

A.G, Mazzoochi, Ine,, 2000 OSHD 432,095 at p. 48,202,

~ne tcard finds there was evidence of training on the part of
the raspanden:c and testimonial evidence regarding the pre-employer
traizming or concurrent employer training through the union
recragsenzinz employees; however, there was .no sufficient or
comgecenz evidence or testimony with regard to adequate
comronzcazion of the safety rules to the employees ox that there
were groastive steps taken to diascover violations, violative
conducz, nor an effectively enforced safety program underway.

I oxrder to establish the affirmative defense
¢f unpreventable employee misconduct, an
erp_oyer is required to prove: (1) that it
n2¢é established work rules designed to
creveat the violation, (2} that it has
zfequately communized these rules to its
amp_ovees, (3) that it has taken steps to
discover violations, and (4) that 4it has
gfleczively enforced the rules when
rozlazions are discovered. E.g., Precast
Sexr-iceg, inc., 17 BNA OSHC 1454, 1455 (No.
$2-2971, 138%), aff’d without published

-17- 0228
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opinion, 106 F.2d 401 (60%® Cir. 1997). R.P,
, 2000 OSHD 932,266 at p.

49,187,

T2 respondent provided no competert evidence or testimony to
establish the recognized defense of “greater hazard” undex
occupacional safety and health law. While Mr. Siciliano testified
as to kis preference of a choker versus tie off to steel cable
because 3f the potential of a bump or kick, the testimony did ne:
estaolis: chat an alternate means of protection, that is utilization
of the cloxer, was in place either as to Mr. Graham who fell to his
death or other employees subject of citation. While Mr. Young
testified there were many chokers on site, there was insufficient
competenc evidence to establish that Mr. Graham had a choker on his
perscr at the time of his death or that other employees were
utilizirg chokers when observed in apparent violation of the fall

arresz standards.

ra v, 2 O0OSHC 1180,

Gegrae A. Hormel and Commanv
1974-1975 OSHD § 18,685 (1974);
Industries, 5 OSHC 2060, 1977-1978 OSHD

22,275 (1977): *Since the respondent did not
prove that alternative means of protection...
were unavailable, and because it had not
applied for a variance, the judge properly
rejected the respondent’s greater hazard’
defense.”

. 4 O8SHC 1097, 1975-
1976 OSHD 20,600 (1976): Employee
misbehavior, standing alone, does not relieve
an employer. Where the Secretary shows the
existence of violative conditions, an
employer may defend by showing that the
employee’s behavior was a deviation from a
uniformly and effectively enforced work rule,
of which deviation the employer had neither
actual nor constructive knowledge.

== toarxd in reviewing the facts, evidence and testimony witkh

1
28! regard == Citazion 2, Items 1 ard 2, firds that the complainant did

s 0229
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not meet its burden of proof to establish the existence of
violaticrs by a preponderance of evidence. Specifically, the
testizmeny and pictorial evidence with regard to the type of work
being perfcrmed by the employee referenced in Citation 2, Item 1,
did nct establish the safety requirements neceassary which were keyed
to tie Zyre of work being performed. Similarly, there was some
evidenze cof training, although a lack of adequate communication and
enfercerzent of work rules. The board does not find violations of
Citaczan 2, Items 1 and 2, based upon the evidence and testimony
wher. welghed against the burden of proof incumbent upon complainant.
See N.A.C. 618.788(1):

In all proceedings commenced by the filing of
a notice of conteat, the burden of proof
rests with the Administrator.

All facts forming the basis of a complaint
tust be proved by a preponderance of the
evidence. See Armor FElevator Co,, 1 OSHC
1409, 1973-1974 OSHD { 16,958 (1973).

To establish a prima facie case, the
Secretary {(Chief Administrative Officer) must
prove 1) the cited standard applies; 2) the
requirements of the standard were not met; 3)
employees were exposed to or had accesas to
the viclative condition; 4) the employer knaew
cr, through the exercise of reasonable
diligence could have known of the violative
condition; 5) there is substantial
probability that death or serious physical
barm could result from the violative
"condition (in a “serious” violation case).
See Bechtel Corporatjon, 2 OSHC 1336, 1974-

1975 OSHD 9§ 18,906 (1974); D.A., Collins

EMM%JMMMLLM,
117 F.3d 691 (2% Cir. 1997). (Emphasis added)

Easzai upon the above and foregoing, it is the decision of the

NEVADA OCCUPATIONAL SAFETY AND HEALTH REVIEW BOARD that violations

CFR  153£.7¢€2(a){1) and Citation 1, TItem 1{(b) at 25 CFR

“19- 0230
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1925.7€2 =4 (1). The violationa were properly clagsified as
wgiZoS:"7 amd the penalty przoposed of FIFTY SIX THOUSAND DOLLARS i
(§55,222.22) is confirwed.

-- :g =re further decision of the NEVADA OCCUPATIONAL SAFETY
AND HSALTE REVIEW BOARD that no violation of Nevada Revised Statutes
d:3i =zcur as =o Citatien 2, Item 1 at 29 CFR 1926.754 (e) (2) (ii) nor

Ci-z=is== 2, Ytem 2 at 29 CFR 1926.76.(b}. The penalties asserted

R

are Zam-si.

--s 3Scaxd directs counsel for the complainant, CHIEF
ADMINTETRATIVE OFFICER OF THE OCCUPATIONAL SAFETY AND HEALTH
ENFORCSVENT SECTION, DIVISION OF INDUSTRIAL RELATIONS, to submit
prc;.::sa:‘.‘ Timdings of Fact and Conclusions of Law to the NEVADA
OCCUPATICNAL SAFETY AND BEALTH REVIEW BOARD and serve copies on
orpcsinz cosunsel within twenty (20} days from date of decision.
Afzer S:wa (S} days time for filing any objection, the final

indings =Z Tact and Cc::c_lu.sions of Law shall be submitted to the
NEVATA CCCJIPATIONAL SAFETY AND HEALTH REVIEW BOARD by prevailing
coumzal. Sarvice of the Findings of Fact and Conclusions of Law
gignei v the Chairman of the NEVADA OCCUPATIONAL SAFETY AND HEALTH
REVIZW B2ARD szall consctitute the Firal Order of the BOARD.
SATEIS: This )ogx day of Decemkter, 2002.

NEVADA OCCUPATIONAL SAFETY AND HEALTH
REVIEW BOARD

By: /s/
THOMAS A. JENNINGS

- -2z- 0231




